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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GENERAL
Bonorable D. O. ﬂroor
State Highvay Ragineer
Texas Highvay Department
Austin <0, Texas : .
Dear 34irs ' Opinton No, 0-6598 o
' ‘ Ret Coustitutionglity of House
) P11l Xo. 826 l th Iegls~
ll::ro, vhich makes app:o-
r o PRy Judgmen
in fayer rs. \Dora
Martin, ¢
Your request for opipfdn, wh{ch has been\codyidered
most carefully by this deparidant sady As follovs
"The A5th Lesialnt o lar Beasion, pass-

ed House Bill No.—826 app
Funds for the y *PoXe N
favor of nr O

g State Bighway

ring judgments in
her tvo sons, Buster

dod e ‘1 :500 Co
per cent from .

ause numbersd 8803 in
Libert{ County, Texas, and
vs The 3tate of
is constdernblo doubt 1n the minds
1y Coumissionsrs as to the eligibile
a3t judgments for paymeat under the pro-
¢ the Constitution of Texas, and I have
directed to submit the c¢laim to you for your
opinion and advice as to the prOpar procedure to
pursus under the oirocumstances. l.n;nt
facts in the case may be found in 307 S.W.
Series on Page 1089, The claim submitted to us
hg ®r. B, B, Pickett, lavyer at Liberty, Texas,
torney for Mrs. Martin et &l is ennlomed here~
vwith, Please return them to me with your opinioa."

NG COMMUNICATION I3 TO BE CONSTRUED A8 A DEPARTMENTAL OPINION UNLESE APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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 Honoiable D, C. Greer, pege ?

S Tho Martins vere granted permission to dring sult
against the dtate of Toxas | or the Righvay Department of
‘the State of Texsa by Acts 1935, AAth legislature, Chapter
glk page 511, The pertineant sections of this Act gre as
ollowss ‘ : :

_ *Sestioa 1. That Krs. Pora Kartin, 1ndivie
éually aad as next friend of Hagel Martin, Ruailce
Farsin, Buster Nartin and Jack Martia, minors,
‘and Ottis Martia, eurviving vife and childrea of
Ae 7+ Martin, deceassd, be graated parmission to

- briag suit sgainst the State of Texes and/ox the
Righvey Topsrtuent of the SBtate of Texas, in
court of competent jJjurisdiction, for damages for

‘personal znéuuu' #ecslived by tl'n said A, J. Navrtia
vhile o0 &y g ia the employ of the Highvay Depart-

- mant of the State of Texas, vhieh ifajfuries re-
sulted in the desth of the said A. J. Martin,

“pee, 2, 7That suoh suit may be filed in eay
court of competent Jjurisdicticn in the Btates of
Texas, to-uit: the Distriet Court of Liberty Coun-
ty, at any time within two (2) yeers from the

o date this Act takem effect. - .

*Sea. 3. That such suil upoa said cause of
-'gotion shall be tried and determined in the trial
aad appellate courts, aocording to the seme rules
of lav and procsdura &g to liabkility end defense
that wvould applicable if sush sult were asgmiust
&n ordinary Texas sorporation. '

“Sec. N, That process in such suit mey be
sorved upon the Qoverncr of Texas and the Attortey
General of Texas and sny judgment vhich may be re-
covered by reason of the prosecution of this sult
shall be payabls osul of the fuuds of the Highway
Department of the 8State of Texaza,

‘ Acte 1945, A9th Legisisture, Chapter 263 rsa »Oo
{House Bill 876 maseks to appropriate oat of the gtete Highe
vay Fund in tho 3tate Treasury sums of motey to pay the Judg-
maat of the District Court of lLiberty County, togsiher with
63 interest from Mareh 8, 1936, until psid, ' "
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. The Mertins' suit vas based on the alle -ncgi -
gence of the Bighwey Department. 7The rule is vell settled

in this State that the State 1s not liable for the toris or
nagligence of its officers or agsats or servants engsged

in the performence of & goveramentel function, unless it

has expresaly assumed such liadbility., It is 8180 well setl-
tled that the location, designation, construction and main-
tenance of State highways by the Highvsy Depariment &s su .
agency of the Stite is & governmsntal function, 8Btate v.
MoKinney, 76 3.VW. (90)63 5 State v. Flovers, 94 8.¥, (24)
193; Brooks v. Statza 3.W, (?4) 534, error refused; Kartin
v. State, 88 8.N. (24) 131, error refused. The doctrine of
respondeat superior does not gr-vail sgaiast the sovereign
in the necessary employment of publie sgeats. The exemption
18 based upon the sovereign character of the 3tate and its
agencies, &64 upot the adssnce of odbligation, snd not on =
the ground that no remedy has deen provided. See 8tate v.
Plovers, supra.

Therefore, the injuries rssuliing in the death cf
Martin gave rise L0 no 1iability sgainast Stete unless
the 3tate has expressly assumed such lishility. Bince thaere
vas uo goherdl lav in effect at ths time of this injury as-
- suming sugh lisbility, the Question ariseas vhether Jectlon 3
of thotget'pr-ISJS, quoted above, ctin be coishirued 8s such
sasumption. - - :

: A similay question araae.in 8tate Highway Depart-
meat v. Gorham, 162 3.W.(?2Q) ¥34., 1In dlsposing of it the
Supreme Court saids . :

*If the Act Le consirued &s a specisl loav,
depriving the 3tate of a defenss in & particuler
cade, it 1a unconstitutional, &s being vivletive
of Section 3 of the Texus Bil2 of Rignts vhieh
provides that all men aball have equal riphts.

It 1s aleo violative of Article III, Sestion 56,
of our State Counstitution, which provides that

oo locel or speclial lav shaldl be onsoted wbere

8 general lav can be made applicsdle. !The pur-
poss of this conastitutional izhikition agaiust
the enkctment of looal or special lavs i3 & vhole-
some ohe. It is intended to prevent the groating
of speciel privileges e&nd to secure uwaiformity of
lav throughout the Stete as for as poassible,!
¥iller v. X1 Pzso County, 136 Tex. 370, 150 3.W.
(24) 1000, 1001, It certainly was not the in-
tention of the framers of our Constitution that
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the 3tate should have csrtain defences spalnst
sone individusls, but not againat othars simllar-
ly eityatad,” '

: In visw of tha foragoing, nsither tha distriot
cour% of Libarty County, nor apy othar c¢oart, undsr eny cir-
cuastancsgs, had Jurisdiation to reader ths Judgment whieh
vag renderad here, and thersfors ths Judgment is vold in

- 4ts entirety., Tha rule has bsen thus stated by tha Juprene
Court in withars v, letsterson, 27 Tex. 491:

“Oyders or judgments which ths court hes not
the powsr under any circusatances to sake er readser
are, ©f ecurse, null, and, being aull, their null-

1%y may be asserxrted 1n any c¢ollateral proceeding
whuig thay are relled on in support of & olaim of
right,

*fns case of an adainistration upon ths estale
of 8 living man hay already basn glven as an exan-
ple of absclute aullity of the procsedings of a
probate court, svan whsars svsty &tep has basn taken
with perfsot raegularity; and it le wsll te bsar in
mind that in this case the procesdings of ths ocourt
are absolutely null, begausa thg onss is not ons
upon_whioch the court Maw the right to dellibsarata,
and no% for any oOthar roxa0n." :

C? like arffecd is Crisr v, Cowden, 251 3. 4, #22,
writ refused, This case involved & situation whera 8 guardian
applied for permission t¢ exchange hsr ward's lands for lands
i1 anothar eounty. 7The court granted ths zppllcation snd the
deeds were exchanged. After the wards ¢ams of azge, they brought
suit to ocancel ths guardian's dead and to quist titla, Tha
court sald: :

"The dsed sought to ba cangelad s void be-
cauze the aprlication of ths guardisn, ths order
of the court, and the approvsl ordsr, 28 wall as
the deed, show that the prodats court had not the
powar to authorize tha guardisn to axchangg the
lands of thes wards, Therefore the orders wars
subjaoct to collataral attnol, + «
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.

"The guardian is nowhare authorized to exchangs

the lands of the wards by any statuts, s¢ the pro-
bate court acted in excess of its Jurisdioction, . .

"
[ *

Sec¢ also Commander v. Bryan, 123 S. W. (2) 1008,

' 8ince the judgment is absolutely void, it camnot
constitute a valid olaim against the State or the State High-
way Funds. Thereforas, it 1s the opinion of this department
that House Bill No. 826 is unconstitutional because it is in

violation of Article III, Section 44, of ths State Coastitution.

We ?eturﬁ.herewith your file on this matter.
Very firuly yours
ATTORNEY GBNEFRAL OF TEXAS

. By %&Z‘Wd
Arthur 15 Mollss

Agssisgtant
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